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that is required to submit a capital res-
toration plan under this part shall be
limited to the lesser of:

(A) An amount equal to 5.0 percent of
the savings association’s total assets
at the time the savings association was
notified or deemed to have notice that
the savings association was under-
capitalized; or

(B) The amount necessary to restore
the relevant capital measures of the
savings association to the levels re-
quired for the savings association to be
classified as adequately capitalized, as
those capital measures and levels are
defined at the time that the savings as-
sociation initially fails to comply with
a capital restoration plan under this
part.

(ii) Limit on duration. The guarantee
and limit of liability under section 38
and this part shall expire after the OTS
notifies the savings association that it
has remained adequately capitalized
for each of four consecutive calendar
quarters. The expiration or fulfillment
by a company of a guarantee of a cap-
ital restoration plan shall not limit the
liability of the company under any
guarantee required or provided in con-
nection with any capital restoration
plan filed by the same savings associa-
tion after expiration of the first guar-
antee.

(iii) Collection on guarantee. Each
company that controls a given savings
association shall be jointly and sever-
ally liable for the guarantee for such
savings association as required under
section 38 and this part, and the OTS
may require and collect payment of the
full amount of that guarantee from any
or all of the companies issuing the
guarantee.

(2) Failure to provide guarantee. In the
event that a savings association that is
controlled by any company submits a
capital restoration plan that does not
contain the guarantee required under
section 38(e)(2) of the FDI Act, the sav-
ings association shall, upon submission
of the plan, be subject to the provisions
of section 38 and this part that are ap-
plicable to savings associations that
have not submitted an acceptable cap-
ital restoration plan.

(3) Failure to perform guarantee. Fail-
ure by any company that controls a
savings association to perform fully its

guarantee of any capital plan shall
constitute a material failure to imple-
ment the plan for purposes of section
38(f) of the FDI Act. Upon such failure,
the savings association shall be subject
to the provisions of section 38 and this
part that are applicable to savings as-
sociations that have failed in a mate-
rial respect to implement a capital res-
toration plan.

§ 565.6 Mandatory and discretionary
supervisory actions under section
38.

(a) Mandatory supervisory actions—(1)
Provisions applicable to all savings asso-
ciations. All savings associations are
subject to the restrictions contained in
section 38(d) of the FDI Act on pay-
ment of capital distributions and man-
agement fees.

(2) Provisions applicable to under-
capitalized, significantly undercapital-
ized, and critically undercapitalized sav-
ings associations. Immediately upon re-
ceiving notice or being deemed to have
notice, as provided in § 565.3 or § 565.5 of
this part, that the savings association
is undercapitalized, significantly
undercapitalized, or critically under-
capitalized, the savings association
shall become subject to the provisions
of section 38 of the FDI Act:

(i) Restricting payment of capital
distributions and management fees
(section 38(d));

(ii) Requiring that the OTS monitor
the condition of the savings associa-
tion (section 38(e)(1));

(iii) Requiring submission of a cap-
ital restoration plan within the sched-
ule established in this part (section
38(e)(2));

(iv) Restricting the growth of the
savings association’s assets (section
38(e)(3)); and

(v) Requiring prior approval of cer-
tain expansion proposals (section
38(e)(4)).

(3) Additional provisions applicable to
significantly undercapitalized, and criti-
cally undercapitalized savings associa-
tions. In addition to the provisions of
section 38 of the FDI Act described in
paragraph (a)(2) of this section, imme-
diately upon receiving notice or being
deemed to have notice, as provided in
§ 565.3 or § 565.5 of this part, that the
savings association is significantly
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undercapitalized, or critically under-
capitalized, or that the savings associa-
tion is subject to the provisions appli-
cable to institutions that are signifi-
cantly undercapitalized because the
savings association failed to submit or
implement in any material respect an
acceptable capital restoration plan, the
savings association shall become sub-
ject to the provisions of section 38 of
the FDI Act that restrict compensation
paid to senior executive officers of the
institution (section 38(f)(4)).

(4) Additional provisions applicable to
critically undercapitalized savings asso-
ciations. In addition to the provisions of
section 38 of the FDI Act described in
paragraphs (a)(2) and (a)(3) of this sec-
tion, immediately upon receiving no-
tice or being deemed to have notice, as
provided in § 565.3 of this part, that the
savings association is critically under-
capitalized, the savings association
shall become subject to the provisions
of section 38 of the FDI Act:

(i) Restricting the activities of the
savings association (section 38(h)(1));
and

(ii) Restricting payments on subordi-
nated debt of the savings association
(section 38(h)(2)).

(b) Discretionary supervisory actions.
In taking any action under section 38
that is within the OTS’s discretion to
take in connection with: A savings as-
sociation that is deemed to be under-
capitalized, significantly undercapital-
ized or critically undercapitalized, or
has been reclassified as undercapital-
ized, or significantly undercapitalized;
an officer or director of such savings
association; or a company that con-
trols such savings association, the OTS
shall follow the procedures for issuing
directives under §§ 565.7 and 565.9 of this
part unless otherwise provided in sec-
tion 38 or this part.

§ 565.7 Directives to take prompt cor-
rective action.

(a) Notice of intent to issue a directive—
(1) In general. The OTS shall provide an
undercapitalized, significantly under-
capitalized, or critically undercapital-
ized savings association or, where ap-
propriate, any company that controls
the savings association, prior written
notice of the OTS’s intention to issue a
directive requiring such savings asso-

ciation or company to take actions or
to follow proscriptions described in
section 38 that are within the OTS’s
discretion to require or impose under
section 38 of the FDI Act, including
sections 38(e)(5), (f)(2), (f)(3), or (f)(5).
The savings association shall have such
time to respond to a proposed directive
as provided by the OTS under para-
graph (c) of this section.

(2) Immediate issuance of final direc-
tive. If the OTS finds it necessary in
order to carry out the purposes of sec-
tion 38 of the FDI Act, the OTS may,
without providing the notice prescribed
in paragraph (a)(1) of this section, issue
a directive requiring a savings associa-
tion or any company that controls a
savings association immediately to
take actions or to follow proscriptions
described in section 38 that are within
the OTS’s discretion to require or im-
pose under section 38 of the FDI Act,
including section 38(e)(5), (f)(2), (f)(3),
or (f)(5). A savings association or com-
pany that is subject to such an imme-
diately effective directive may submit
a written appeal of the directive to the
OTS. Such an appeal must be received
by the OTS within 14 calendar days of
the issuance of the directive, unless the
OTS permits a longer period. The OTS
shall consider any such appeal, if filed
in a timely matter, within 60 days of
receiving the appeal. During such pe-
riod of review, the directive shall re-
main in effect unless the OTS, in its
sole discretion, stays the effectiveness
of the directive.

(b) Contents of notice. A notice of in-
tention to issue a directive shall in-
clude:

(1) A statement of the savings asso-
ciation’s capital measures and capital
levels;

(2) A description of the restrictions,
prohibitions or affirmative actions
that the OTS proposes to impose or re-
quire;

(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of such affirmative actions; and

(4) The date by which the savings as-
sociation or company subject to the di-
rective may file with the OTS a writ-
ten response to the notice.
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